
SOCIAL SECURITY OF (MIGRANT) SEASONAL WORKERS
BENEFICIARY PARTY REPORT SERBIA
Final version
by

Prof. dr. Grega Strban

Faculty of Law, University of Ljubljana

The views expressed in this report are under the responsibility of the author and do not necessarily reflect the position of the Council of Europe
Ljubljana, Spring 2010

1. Purpose and scope of the report

Beneficiary Parties of the IPA Social Security coordination and Social Security Reforms Programme, among them Serbia, expressed an interest in managing labour migration by exploring the social security coverage of domestic, and especially migrating seasonal workers.

It should be noted that there are several policy measures to manage labour migration. Quite often so called pre-entry controls are exercised e.g. setting of quotas, demanding work and residence permits, requiring a labour market test etc. After entering the country the question of integration of migrants in the life of the society of a country of destination is emphasised. Also special rules might be in force for so called return migration, which might be voluntary or involuntary. 
There are also several kinds of migration. Focus of the present report is on temporary and circular migration, advantages of which for all the concerned parties (migrant worker, countries of origin and destination) are emphasised especially in the last decade (although it has existed before). More specifically the focus is on one of the groups of temporary workers, i.e. seasonal workers. The conditions of entry to the Serbian labour marker are briefly presented and their social security position is analysed. It might be the same as domestic seasonal workers. However, the question is do (migrant) seasonal workers have limited, restricted or unlimited access to all social security schemes and benefits. And if not, should they have it. Somewhat less attention will be paid to irregular (illegal) migrant workers, since this topic was already researched in a rather detailed manner.

Apart for the Beneficiary Parties’ specific reports, common regional report has been prepared. It analyses temporary and especially seasonal migration and access to social security Beneficiary Parties are required to provide according to the international and European legal standards. It also presents some of the best practices already indentified in the literature.
Gratitude should be expressed to the responsible persons in Serbian institutions for kindly providing valuable information for this report and SSCSSR team for perfect organisation.
2. Characteristics of seasonal work 
2.1. Seasonal work and seasonal workers

Most seasonal migrant workers in Serbia find employment in agriculture, construction and tourism. Hence the annual seasonal work schedules are in line with the characteristics of these activities, covering mostly the period from spring to autumn. 

Other types of migrations are negligible, like migrations of workers within corporations, so called intra-group mobility. These migrations mostly involve highly qualified staff in privatised companies (tobacco industry, construction material industry, banking etc.). The exact number of seasonal workers is unknown due to lack of evidence. They are not registered as seasonal workers, but might be registered as migrant workers for a fixed term of up to one year in cases when employers apply at the National Employment Services for work permits.

The number of foreign citizens employed for a fixed-term, based on the working permits issued by the National Employment Services is as follows:

· In 2005 – 1.181,

· In 2006 – 1.669,

· In 2007 – 1.721,

· In 2008  - 2.226,

· In 2009  - 1.702.

The majority of work permits (over 70 percent) were issued in Belgrade, mainly to males, qualified experts recruited by foreign representative offices, banks, construction companies, trade organisations, etc.

According to the structure of temporary migrant workers, the most work permits were granted to the citizens of China, Macedonia, Bosnia and Herzegovina and Russian Federation. Reportedly, according to some estimates, larger numbers of seasonal workers from border areas with Romania, Bosnia and Herzegovina, and others come to work on farms, performing agricultural and farming jobs. However, they are not registered with the employment office. It is observed that the number of work permits for performing seasonal work in construction, catering and agriculture has increased in recent years.
2.2. Entry procedures

Employment of foreign citizens is governed by the Terms of Employment of Foreign Citizens Act.

According to this act, all foreign citizens who seek employment in Serbia are treated equally, regardless of whether they engage in temporary (seasonal) or permanent work. Foreigner can conclude an employment contract, if he/she possesses temporary or permanent residence permit. Application for work permit is submitted by an employer, who is also required to provide reasons for employing seasonal worker and indicate the duration of the employment contract. Work permits are issued by the National Employment Services, and may not exceed the period of temporary residence permit.
After the required permits are obtained, seasonal worker can be employed under a service contract for the duration specified in the work permit. However, this should not exceed one year. Employer and foreign worker can also conclude a fixed-term employment contract for the period of three months in a calendar year, which are likely to have a seasonal character. The registration is also required for migrant self-employed persons. It should be emphasised that there are no quotas for the employment of migrant workers in the Serbian labour market.
After signing the employment contract the employer has to register migrant worker with social insurance institutions within 8 days. Pension and invalidity insurance fund will issue personal (insurance or registration) number under which all data regarding migrant worker’s insurance are recorded (periods, contributions, earnings, contribution basis etc.). Insured person receives a copy of the employer’s application, as a proof of registration.

2.3. Grey/black work in the season

The surveys of seasonal work do not provide any data or assessments regarding the number of seasonal workers engaged in gray/black work or their share in it. Current problems related to gray/black work seem to be most common in agriculture and construction. Gray/black work in agriculture is especially expressed in the northern and eastern regions of Serbia where wheat is grown, and in western Serbia, the region rich with orchards. The problem of undeclared work in construction seems to be countrywide.

Since there are huge differences between the big cities, especially Belgrade and Novi Sad, and the rest of the country, this particular problem is more pronounced in the cities. There are more construction sites and more people engaged in black work. Apart from this, a number of persons – migrant workers from Romania and Bosnia and Herzegovina engage in agricultural work in border areas.

As gray/black work is a problem faced by all countries in the region, a special report within the predecessor of this program, i.e. CARDS-SISP program was prepared on the possible measures to fight undeclared work, including undeclared seasonal work.

3. Social security of migrant seasonal workers

Access of (migrant) seasonal worker to social security schemes and benefits may depend on his/her labour status and coverage of various economically active groups in the social security system. Traditionally the best protection is provided to workers with full-time employment contracts concluded for an indefinite period of time. Hence, even if migrant seasonal worker is allowed to be economically active in the destination country, he/she might not enjoy effective social security. 

It could be argued, that (migrant) seasonal workers usually conclude a fixed-term employment contract. The Labour Act
 expressly states (in Article 37) that fixed-term employment contract may be concluded for seasonal employment. Such employment contract may not exceed 12 months with interruptions (exceeding 30 days) or without them.
It appears that there is no provision that would stipulate unlimited employment contract as a rule. However, fixed-term contract seems to be an exception, since it can only be concluded in certain cases, for a limited period of time, and it has to be written with an express statement that it is a fixed-tem contract (e.g. Articles 31 and 37 of the Labour Act).
 Hence, it would be preferable to conclude an unlimited employment contract for seasonal work with unequal working time distribution.
Seasonal work could also be performed by self-employed persons or natural persons on the grounds of civil law contract.

3.1. Access to health care

It seems that migrant seasonal workers with declared employment contract (for unlimited or limited period) in Serbia have access to health care under the same conditions as other employed insured persons, who are Serbian citizens. They have access to medical services and if necessary medical services are unavailable in Serbia, employed migrant seasonal workers might be entitled to health care abroad. Usually in the countries that have entered into bilateral social security agreements (including provisions on health care) with Serbia, under the same conditions as Serbian citizens. Hence, there seems to be no special provisions in the Serbian Health Insurance Act.

However, in order for an insured person to be entitled to any benefit from mandatory health insurance certain prior insurance period has to be completed. Eligible to health care, sickness cash benefit or reimbursement of travel expenses are only those insured persons who can demonstrate an uninterrupted insurance period of at lest three months, or six months with interruptions in the last 18 months preceding the claim. Another condition is that insurance periods are counted only, if mandatory health care contributions have been regularly paid.

If an insured person cannot demonstrate such prior insurance period, his/her access to health insurance rights is restricted. He/she may enjoy health care in case of employment injury or occupational disease, but only emergency treatment in all other cases. Also sickness cash benefit is reduced to minimum wage, and family members are entitled to health care only, if prior insurance period exists (Article 32 of the Health Insurance Act).
Such rules might be to the detriment especially for the migrant seasonal workers. They come to Serbia in order to make as much money as possible during the season, this means they are working overtime (according to the Labour Act it seems that they may work as much as 60 hours per week). Hence they are more exposed to health risks. They are entitled only to emergency health care for the first three months. And they might not stay longer then that in Serbia, since they will conclude a fixed-term employment contract for the duration of the season. Home seasonal workers might be in a slightly better legal position. They might be insured in Serbia also before the season, e.g. as insured persons or their family members.
Similar rules might apply to self-employed seasonal workers. They are treated equally as other self-employed persons, registered for performing legal activities, free lancers, and independent artists. This seems to be the case as long as they pay mandatory health insurance contributions. However, social security of self-employed persons might not be as complete as the one of employees. For instance they do not have an employer and have to cover the first 30 days of sickness or injury from their own funds. On the other hand it is the duty of employer to cover sickness pay for the first 30 days to his employees (Article 115 of the Labour Act). As self-employed seasonal workers might be in Serbia only for one month, this means that they might not be entitled to a sickness cash benefit.
It seems that similar rules apply also to natural persons performing work on the grounds of civil law contract (e.g. copyright contract). They are also covered by mandatory health insurance, and are obliged to pay contributions. 

Even if undeclared seasonal work is being performed, seasonal worker might be entitled to at least urgent medical treatment. All persons in distress, regardless of their status, seem to have access to urgent medical treatment, both registered migrants and those who are illegal residents in Serbia. However, they are not entitled to any other benefit from mandatory health insurance, since they are not covered by mandatory health insurance and cannot meet the minimal requirements, stipulated for the insured persons.
3.2. Access to pension and invalidity benefits

Old age pension (starosna penzija) may be claimed according to the Pension and invalidity insurance act,
 if the conditions of age and pension insurance are met. Men can retire at 65 and women at 60, if they have at least 15 years of insurance period. They can both retire at the age of 53 years, if they complete 40 (men) or 35 (women) years of insurance. If more then 45 years of insurance period is completed, they may retire regardless of age. 
Hence, minimum insurance period is at least 15 years, which might be more difficult to achieve for seasonal workers with fixed-term employment contract, who are faced with interruptions in their careers. It seems that there is no provision that would enable of recalculation of seasonal worker’s income (which might be high in the season) also to the months outside the season, in order to count more months in the insurance period. Hence it might be wise to reduce the requirement of 15 years to e.g. 5 years of insurance period for opening the entitlement to an old-age pension (similar as it already exists with invalidity and family pensions in Serbia). Such provision would enable an insured person a (bit lower) pension, rather then create dependency on social assistance in old age (e.g. despite being employed for 14 years).
It seems that only, if seasonal work would be performed on the grounds of civil law contract, i.e. service contract, copyright contract or any other contract the, received fee would be divided proportionally to the lowest contribution base in order to establish pension insurance period. Such period could not exceed 12 months in a calendar year.

Also self-employed person could stay insured outside of the season, i.e. if the activity is temporarily stopped, if the contributions would be paid also for this period.

It seems that also migrant seasonal workers, performing undeclared seasonal work could become insured. They might voluntarily join the compulsory pension and invalidity insurance, if they pay contributions.
 However, it appears they only economically active persons, who are insured as employees or self-employed persons might be entitled to benefits in case of employment injury and occupational disease (for which no prior insurance period is required). 
3.3. Access to unemployment benefit

There seem to be no special provisions concerning (migrant) seasonal workers in the Serbian Employment and unemployment insurance act.
 Seasonal workers as a rule conclude a fixed-term employment contract for the duration of the season, which might be only for couple of months. Usually, after the season migrant seasonal workers have to leave the country. 
As a rule also persons whose fixed-term employment contract ended, temporary or occasional work ceased (which might apply also to seasonal workers) might be entitled to unemployment benefit. However, access to unemployment benefit might be restricted for (migrant) seasonal workers. Eligibility condition for entitlement to an unemployment benefit is previous insurance of 12 month. It might be the last 12 months or 12 months in last 18 months, if an insured person interrupted his/her professional carrier (for more than 30 days). The later will normally be the case with seasonal workers, who will hardly collect a year of insurance in the last year and a half. 

Additionally, it appears that owners of a company, who transfer their share, might be entitled to unemployment benefits. However, it seems that according to the new Employment and unemployment insurance act from 2009 self-employed persons and those performing seasonal work on the grounds of civil law contract are not covered by the unemployment insurance. The scope of insured persons could be defined in a more detailed manner. 
3.4. Access to family benefits and social assistance

It seems that benefits from social assistance scheme
 are: financial support, maintenance allowance, assistance in work training, help in the house, accommodation in the social protection institution or other family, temporary accommodation in shelter house, social work services, one time social assistance.

It appears that all social assistance benefits are granted to persons who reside in Serbia and are Serbian nationals. Hence domestic seasonal workers might be entitled to social assistance outside the season, whereas migrant seasonal workers, non-Serbian citizens have no such right. They might be entitled in their home country. 
It seems that some family benefits, e.g. parental supplement and child allowance, are also available only to Serbian citizens. 

4. Seasonal work in bilateral agreements

Bilateral social security agreements between Serbia and other countries as a rule do not include special provisions concerning migrant seasonal workers. 

However, it appears that bilateral social security agreement with Romania, which is planned to be drafted shortly, will include a special provision regarding migrant seasonal workers. 

5. Some conclusions and possible suggestions

Certain already existing research papers point out especially emigration trends from Serbia.
 Migratory movements of the Serbian population have been caused by various historical, demographic, economic, political and social factors. Wars, ethnic conflicts and economic development have very frequently resulted in migrations to other countries. 

During the last few decades, some important changes have occurred in terms of existing migration trends, which became more dynamic, and also concerning changes in the qualification structure of migrant workers, the accelerated movement of experts and increased movement to overseas countries of young and talented people, especially to Canada. 

However, also migration to Serbia should be analysed. And the purpose of the present paper is to highlight the social security position of (especially migrant) seasonal workers. Although, it appears that seasonal work in Serbia is not a very important policy issue. There are no organised activities targeting migrant seasonal workers. All such activities are mainly individual, e.g. when large farms or individual producers advertise vacancies for seasonal jobs. 

It has to be noted, that that Serbian social security system is fully fledged, modernised and operates quite well. Many changes have been introduced recently and changes will have to be introduced in the in the future. The rule of law principle demands from the legislature to adapt social security system to ever changing relations in the society. This way social security law is (ad has to be) one of the most rapidly changing areas of law. 

However, certain modifications could be introduced also to improve the social security of domestic and especially migrant seasonal workers in Serbia. One of the problems might be the requirement of previous insurance periods for access to certain benefits, e.g. also health care, which can hardly be met by migrant seasonal workers.
Maybe it would be wise to abolish (e.g. for access to medical benefits) or shorten the required insurance period, in order to enable access to benefits also to migrant workers. For instance pension period could be shortened (e.g. from 15 to 5 years) in order to open entitlement to an old age pension. Also previous insurance in unemployment insurance scheme could be shortened in order to allow access to unemployment benefit already after several months. 
On the other hand some groups of migrant seasonal workers (e.g. self-employed) sems to have the opportunity to remain insured also in the off season, when their activity is temporary stopped. It goes without saying that seasonal workers are productive members of the society and should be treated equally as other economically active persons, with access to all social security benefits (in proportion to their working time).
Annex: Some statistical data
	Work permits for foreign citizens - 2008

	
	

	Country of origin:
	Number of work permits:

	
	

	EUROPE
	

	
	

	Neighbouring countries
	

	FYROM
	256

	Bosnia and Herzegovina
	254

	Bulgaria
	78

	Romania
	70

	Croatia
	63

	Hungary
	32

	Montenegro
	4

	Albania
	1

	Total
	758

	
	

	Rest of Europe
	

	Russia
	128

	Slovenia
	116

	Greece
	110

	UK
	86

	France
	75

	Ukraine
	58

	Italy
	52

	Austria
	50

	Germany
	50

	Moldavia
	22

	Turkey
	21

	Belarus
	20

	Slovakia
	20

	Poland
	20

	Lithuania
	15

	Czech Republic
	15

	Sweden
	14

	Netherlands
	14

	Switzerland
	11

	Cyprus
	11

	Belgium
	10

	Norway
	10

	Spain
	6

	Portugal
	2

	Finland
	1

	Latvia
	1

	Estonia
	1

	Georgia
	1

	Total
	940

	TOTAL EUROPE
	1.698

	
	

	
	

	World
	

	China
	278

	USA
	76

	Israel
	35

	Canada
	19

	Australia
	15

	Thailand
	12

	India
	9

	Philippines
	7

	Brazil
	6

	Ireland
	6

	Jordan
	6

	Iraq
	5

	Lebanon
	4

	Syria
	4

	Denmark
	3

	Egypt
	3

	Iran
	3

	Armenia
	3

	Cuba
	3

	Nigeria
	3

	Zimbabwe
	2

	Kazakhstan
	2

	Korea
	2

	Chile
	2

	Sri Lanka
	2

	Peru
	2

	Uzbekistan
	2

	Namibia
	2

	Algeria
	1

	Bolivia
	1

	Dominican Republic
	1

	Japan
	1

	Kirgizstan
	1

	Columbia
	1

	Mauritius
	1

	Mexico
	1

	Mongolia
	1

	New Zeeland
	1

	Palestine
	1

	Uganda
	1

	Total
	528

	
	

	Total Work permits
	2.226
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